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Preface 


The  right  to  be  free  from 
discrimination  because  of  race, 
color,  national  origin,  sex,  or 
religion'is  recognized  as,  and 
declared  to  be,  a  civil  right. 
(Some  State  statutes  include 
handicap,  age,  citizenship, 
etc.)  This  broad  prohibition 
appears  to  embrace  virtually  all 
aspects  of  the  employer- 
employee  relationship. 

The  U.S.  Equal  Employment 
Opportunity  Commission 
(EEOC)  was  established  to 
insure  compliance  with  Title 
VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  by  the  Equal 
Employment  Opportunity  Act 
of  1972. 

The  law,  interpreted  through 
court  rulings  and  EEOC  deci- 
sions, prohibits  the  use  of  all 
pre-employment  inquiries  and 
qualifying  factors  which  dis- 
proportionately screen  out 
members  of  minority  groups  or 
members  of  one  sex  and  are 
not  valid  predictors  of  success- 
ful job  performance  or  cannot 
be  justified  by  "business  ne- 
cessity." 


Employment  application 
forms  and  pre-employment 
interviews  (pre-employment 
inquiries)  have  been  tradition- 
ally instruments  for  screening, 
at  the  earliest  possible  date  in 
the  selection  process,  those 
persons  most  qualified  or  suit- 
ed for  employment  and/or 
those  persons  unqualified  or 
unsuited  from  consideration 
for  employment.  Much  of  the 
information  obtained  in  this 
manner  has  been  historically 
used  in  such  a  way  as  to  restrict 
or  deny  employment  opportun- 
ities for  women  and  members 
of  minority  groups. 

A  discussion  of  these  matters 
in  this  publication  is  intended 
to  help  you  revise,  design  or 
otherwise  modifyyouremploy- 
ment  application  form  which 
will  provide  much  of  the  essen- 
tial information  needed  about 
job  applicants.  Also,  it  will 
assist  you  in  seeking  additional 
job-related  inquiries  which 
may  be  used  to  evaluate  and 
assess  the  applicant's  qualifi- 
cations for  the  particular  job 
and  to  avoid  those  inquiries 
which  may  be  an  invasion  of 
privacy. 


An  attempt  has  been  made  to 
summarize  those  State  laws 
which  have  been  passed  deal- 
ing with  similar  issues  of  em- 
ployment. These  brief  resumes 
should  be  useful  in  encourag- 
ing the  full  use  of  these  statutes 
in  concert  with  Federal  require- 
ments. 

The  application  of  equal 
employment  principles  in  all 
facets  of  personnel  manage- 
ment is  a  worthy  objective.  We 
hope  you  will  find  this  publica- 
tion useful  in  that  regard. 


Pre-Employment  Inquiries  For 
Equality  of  Employment  Opportunity 


Introduction 

An  employment  application 
is  often  the  link  between  the 
recruitment  program  and  the 
hiring  process— the  link  be- 
tween people  and  jobs.  It  must 
emphasize  the  qualificationsof 
the  individual,  serving  as  a  valid 
appraisal  of  each  candidate's 
work  history.  Today's  applica- 
tion form  must  respond  to  the 
forces  of  the  prevailing  social, 
political,  and  legislative  cli- 
mate. This  emphasis  on  a  more 
social  conscience  in  employ- 
ment has  caused  both  the 
public  and  private  sectors  to 
reevaluate  their  hiring  practi- 
ces. 

The  employment  application 
is  the  first  and  principal  source 
of  information  about  potential 
employees.  It  also: 

•  Provides  a  preliminary 
screening  of  the  qualifica- 
tions of  applicants  and  can 
be  the  basis  for  rating 
training  and  experience. 

•  Serves  to  identify  back- 
ground Information  on 
which  to  focus  employ- 
ment interviews. 

•  Assures  job  seekers  that 
their  interests  in  employ- 
ment are  known  to  an  or- 
ganization. 

•  Provides  a  pool  of  poten- 
tial candidates  when  va- 
cancies occur. 

•  Serves  as  a  basis  for  deter- 
mining where  recruitment 
efforts  should  be  focused. 


The  core  of  an  application  is 
information  which: 

•  Identifies  the  applicant 
(name,  address,  and  tele- 
phone). 

•  Indicates  his  or  her  inter- 
ests (which  jobs,  salary 
levels,  geographic  prefer- 
ences, willingness  to  trav- 
el, interest  in  full-time  or 
part-time  work,  etc.). 

•  Summarizes  his  or  her 
background  (education 
and  training,  work  history, 
special  skills,  qualifica- 
tions and  interests,  out- 
standing achievements, 
academic  and/or  profes- 
sional publications). 

•  Identifies  sources  of  refer- 
ences for  additional  infor- 
mation about  the  appli- 
cant's qualifications. 

This  information  is  essential, 
and  questions  designed  to 
obtain  it  are  basic  to  an  em- 
ployment application  form. 
However,  this  information 
alone  is  rarely  sufficient  for 
making  effective  personnel 
decisions.  Such  additional  in- 
formation may  be  related  to  the 
legal  framework,  particular 
administrative  needs,  and  spe- 
cial job  requirements  of  the 
organization.  You  need  to 
determine  what  information 
you  actually  need,  when  you 
can  obtain  it,  and  how  it  will  be 
used. 

All  questions  on  an  applica- 
tion form  must  be  directly 
related  to  the  applicant's  job 
qualifications.  Selection  or 
hiring  considerations  are  made 
on  the  basis  of  the  answers 


given  to  these  questions.  To 
seek  information  not  essential 
in  evaluating  a  person's  qualifi- 
cations for  employment  can 
make  the  employer  vulnerable 
to  charges  of  discrimination. 
Therefore,  you  must  carefully 
review  all  procedures  used  in 
screening  applicants  for  em- 
ployment, whether  on  pre- 
employment  inquiries  or  the 
application  form.  Ask  yourself: 
(a)  Can  the  information  re- 
quested be  viewed  or  used  as  a 
barrier  to  employment  of 
members  of  any  particular 
group?  and  (b)  Is  this  informa- 
tion an  invasion  of  privacy? 

The  following  discussion 
attempts  to  show  a  balance 
between  the  legitimate  pur- 
poses and  uses  of  an  applica- 
tion form  and  the  individual 
rights  and  concerns  of  job 
applicants.  Section  1  is  a  copy 
of  the  proposed  Equal  Employ- 
ment Opportunity  Commission 
(EEOC)  guidelines  on  pre- 
employment  inquiries.  Section 
2  summarizes  State  laws  on 
pre-employment  inquiries  and 
application  forms.  Section  3 
sets  out  suggested  procedures 
for  obtaining  racial  data  of 
applicants  for  employment. 

Material  cited  in  this  publica- 
tion is  not  intended  to  shift  the 
burden  of  any  discriminatory 
practice  that  might  inadvert- 
ently occur  from  the  Coopera- 
tive Extension  Service  to  the 
U.S.  Department  of  Agricul- 
ture. 


Section  1. 
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Guidelines  for  Pre-Employment  Inquiries 
(Proposed) 


Following  is  the  draft  of  proposed 
guidelines  for  pre-employment  in- 
quiries. The  draft,  issued  by  the  Equal 
Employment  Opportunity  Commission, 
is  dated  October  20,  1975. 

The  U.S.  Equal  Employment  Op- 
portunity Commission  (EEOC)  was 
established  to  ensure  compliance  with 
Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  by  the  Equal  Em- 
ployment Opportunity  Act  of  1972. 
Title  VII  prohibits  discrimination  in 
employment  because  of  race,  color, 
religion,  sex  or  national  origin  and 
covers  all  private  employers,  state  and 
local  governments,  educational  insti- 
tutions, labor  organizations,  joint  la- 
bor-management apprenticeship  pro- 
grams, and  public  and  private  em- 
ployment agencies  with  15  or  more 
employees  or  members.  Through  its 
Voluntary  Programs  staff,  EEOC 
furnishes  technical  assistance  to  aid 
voluntary   compliance   with   the   law. 

Introduction 

Employment  application  forms  and 
pre-employment  interviews  have  tra- 
ditionally been  instruments  for  elim- 
inating, at  the  earliest  possible  stage, 
"unsuited"  or  "unqualified"  persons 
from  consideration  for  employment. 
Much  of  the  information  obtained  in 
this  manner  has  historically  been  used 
in  such  a  way  as  to  restrict  or  deny 
employment  opportunities  for  women 
and  members  of  minority  groups. 

The  law,  interpreted  through  court 
rulings  and  EEOC  decisions,  prohibits 
the  use  of  all  pre-employment  in- 
quiries and  qualifying  factors  which 
disproportionately  screen  out  mem- 
bers of  minority  groups  or  members 
of  one  sex  and  are  not  valid  pre- 
dictors of  successful  job  performance 
or  cannot  be  justified  by  "business 
necessity". 

In  devising  or  reviewing  applica- 
tion forms  or  in  seeking  information 
from  job  applicants,  employers  should 
ask  themselves:  (1)  Will  the  answers 
to  this  question,  if  used  in  making  a 
selection,  have  a  disparate  effect  in 
screening  out  minorities  and/or  mem- 


bers of  one  sex  (i.e.  disqualify  a  sig- 
nificantly larger  percentage  of  mem- 
bers of  a  particular  group  than  oth- 
ers) ?  (2)  Is  this  information  really 
needed  to  judge  an  applicant's  com- 
petence or  qualification  for  the  job 
in  question? 

Business  Necessity  and  Job  Related- 
ness 

The  concept  of  business  necessity 
has  been  narrowly  defined  by  the 
courts.  When  a  practice  is  found  to 
have  discriminatory  effects,  it  can  be 
justified  only  by  showing  that  it  is 
necessary  to  the  safe  and  efficient 
operation  of  the  business,  that  it  ef- 
fectively carries  out  the  purpose  it  Is 
supposed  to  serve  and  that  there  are 
no  acceptable  alternative  policies  or 
practices  which  would  better  or  equal- 
ly well  serve  the  same  purpose  with 
less  discriminatory  impact. 

An  employer  should  be  able  to  dem- 
onstrate through  statistical  evidence 
that  any  selection  procedure,  which 
has  a  "disparate  effect"  on  groups 
protected  by  the  law,  is  job  related, 
i.e.  validly  predicts  successful  per- 
formance in  the  type  of  job  in  ques- 
tion. If  this  cannot  be  shown  or  If 
the  employer  cannot  or  does  not  wish 
to  perform  a  technical  validation 
study,  the  use  of  that  procedure 
should  be  discontinued  or  altered  in 
such  a  way  that  there  is  no  longer  a 
discriminatory  effect.  (See  EEOC 
Guidelines  on  Employee  Selection 
Procedures,  Code  of  Federal  Regula- 
tions, Title  29,  Chapter  XIV,  Part  1607, 
401:35) 

Specific  Issues  Addressed  by  Court 
and  EEOC  Decisions  Race,  Color, 
Religion,  Sex  or  National  Origin 

Under  Title  VII,  pre-employment 
inquiries  concerning  race,  color,  sex, 
religion  or  national  origin  are  not 
considered  violations  of  th-  law  in  and 
of  themselves.  However,  inquiries 
which  tend  either  directly  or  indirect- 
ly to  disclose  such  information,  un- 
less otherwise  explained  may  consti- 
tute evidence  of  discrimination  pro- 
hibited by  Title  VII. 
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Denial  of  equal  opportunity  to  per- 
sons married  to  or  associated  with 
persons  of  a  specific  national,  ethnic 
or  racial  origin,  or  because  of  attend- 
ance at  schools  or  churches,  or  mem- 
bership in  organizations  associated 
with  or  identified  with  particular 
racial  or  ethnic  groups,  will  be  con- 
sidered a  violation  of  Title  VII. 

Some  state  fair  employment  prac- 
tice laws  expressly  prohibit  inquiries 
on  employment  applications  concern- 
ing the  applicant's  race,  sex,  color, 
religion  or  national  origin.  In  some 
states,  direct  inquiries,  as  well  as  seek- 
ing related  data  which  could  indirecj;- 
ly  reveal  similar  information  such  as 
former  name,  past  residence,  names 
of  relatives,  place  of  birth,  citizen- 
ship, education,  organizational  activi- 
ties, photographs,  and  color  of  eyes 
and  hair  may  be  considered  to  be  il- 
legal. 

An  employer  may  justifiably  and 
legitimately  seek  and  obtain  informa- 
tion needed  for  implementation  of  af- 
firmative action  programs,  court  or- 
dered or  other  government  reporting 
or  record  keeping  requirements,  and 
studies  to  identify  and  resolve  pos- 
sible problems  in  the  recruitment  and 
testing  of  members  of  minority  groups 
and/or  women  to  insure  equal  em- 
ployment for  all  persons. 

However,  the  employer  must  be  able 
to  demonstrate  that  such  data  were 
collected  for  legitimate  business  pur- 
poses. Such  information  should  be 
kept  separate  from  the  regular  per- 
manent employee  records  to  insure 
that  it  is  not  used  to  discriminate  in 
making  personnel  decisions. 

Heig:ht  and  Weight 

EEOC  and  the  courts  have  ruled 
minimum  height  and  weight  require- 
ments to  be  illegal  if  they  screen  out 
a  disproportionate  number  of  minor- 
ity group  individuals  (e.g.  Spanish- 
surnamed  or  Asian  Americans)  or 
women,  and  the  employer  cannot 
show  that  these  standards  are  essen- 
tial to  the  safe  performance  of  the  job 
in  question. 

Marital    Status,    Number   of   Children 
and  Provision  for  Child  Care 

Questions  about  marital  status, 
pregnancy,        future        child-bearing 


plans,  and  number  and  age  of  chil- 
dren are  frequently  used  to  discrim- 
inate against  women  and  may  be  a 
violation  of  Title  VII  if  used  to  deny 
or  limit  employment  opportunities  for 
female  applicants.  Employers  are  cau- 
tioned against  use  of  such  non  job- 
related  questions.  Any  question  which 
directly  or  indirectly  suggests  or  re- 
sults in  a  limiting  of  job  opportunity 
is  unlawful.  Information  needed  for 
tax,  insurance  or  Social  Security  pur- 
poses may  be  obtained  after  employ- 
ment. 

It  is  a  violation  of  Title  VII  for  em- 
ployers to  require  pre-employment  in- 
formation about  child-care  arrange- 
ments from  female  applicants  only. 
The  Supreme  Court  has  ruled  that 
an  employer  may  not  have  different 
hiring  policies  for  men  and  women 
with  pre-school  children. 

Educational  Requirements 

The  Supreme  Court  has  found  an 
employer's  requirement  of  a  high 
school  education  discriminatory  where 
statistics  showed  such  a  requirement 
operated  to  disqualify  blacks  at  a 
substantially  higher  rate  than  whites 
and  there  was  no  evidence  that  the 
requirement  was  significantly  related 
to  successful  job  performance.  This 
standard  applies  to  all  groups  protect- 
ed under  Title  VII  and  is  relevant 
to  all  questions  relating  to  educational 
attainment,  where  no  direct  job-re- 
lated requirement  or  business  neces- 
sity can  be  proven. 

English  Language  Skill 

Testing  or  scoring  an  individual  in 
English  language  proficiency  when 
English  language  skill  is  not  a  re- 
quirement of  the  work  to  be  performed 
obviously  has  a  disparate  effect  upon 
certain  minority  groups  and  is  a  vio- 
lation of  Title  VII. 

Friends  or  Relatives  Working  for  the 
Employer 

Information  about  friends  or  rela- 
tives working  for  an  employer  is  not 
relevant  to  an  applicant's  competence. 
Requesting  such  information  may  be 
unlawful  if  it  indicates  a  preference 
for  friends  or  relatives  of  present  em- 
ployees and  the  composition  of  pres- 
ent workforce  is  such  that  this  pref- 
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erence  would  reduce  or  eliminate  op- 
portunities for  women  or  minority 
group  members.  However,  a  "nepo- 
tism" policy  which  prohibits  or  limits 
employment  opportunity  of  a  spouse 
or  other  relative  may  also  be  illegal 
if  it  has  an  adverse  impact  on  job 
opportunities  for  women,  which  is 
often  the  case. 

Arrest  Records 

Because  members  of  some  minority 
groups  are  arrested  substantially 
more  often  than  whites  in  propor- 
tion to  their  numbers  in  the  popula- 
tion, making  personnel  decisions  on 
the  basis  of  such  records  has  a  dis- 
proportionate effect  on  their  employ- 
ment opportunities.  The  Courts  and 
the  Commission  accordingly  have  held 
that  an  employer's  use  of  arrest  rec- 
ords to  disqualify  job  applicants  is 
unlawful,  without  proof  of  business 
necessity.  EEOC  has  ruled  that  even 
if  an  employer  does  not  consider  ar- 
rest information,  the  mere  request  for 
such  information  tends  to  discourage 
minority  applicants  and  is  therefore 
illegal. 

Conviction  Records 

A  U.S.  district  court  has  held  that 
an  applicant's  criminal  record  should 
not  be  considered  unless  the  applicant 
has  been  convicted  of  a  job-related 
crime  within  five  years  prior  to  the 
date  of  application  for  a  job. 

Other  courts  have  held  that  a  con- 
viction for  a  felony  or  misdemeanor 
may  not  by  itself  lawfully  constitute 
an  absolute  bar  to  employment,  but 
that  an  employer  may  give  fair  con- 
sideration to  the  relationship  be- 
tween a  conviction  and  the  appli- 
cant's fitness  for  a  particular  job. 
These  decisions  indicate  that  convic- 
tion records  should  only  be  cause  for 
rejection  if  their  number,  nature  and 
recentness  would  cause  the  applicant 
to  be  unsuitable  for  the  position.  If 
such  inquiries  are  made,  they  should 
be  accompanied  by  a  statement  that  a 
conviction  record  will  not  necessarily 
be  a  bar  to  employment,  and  that 
factors  such  as  age  and  time  of  the 
offense,  seriousness  and  nature  of  the 
violation,  and  rehabilitation  will  be 
taken  into  account. 


Discharge  from  Military  Service 

According  to  a  recent  Department 
of  Defense  study,  minority  service 
members  received  a  higher  propor- 
tion of  general  and  undesirable  dis- 
charges than  non-minority  members 
of  similar  aptitude  and  education. 
Thus,  an  employer's  requirement  that 
to  be  eligible  for  employment,  ex- 
members  of  the  armed  services  must 
have  been  honorably  discharged  has  a 
disparate  effect  upon  minorities  and 
may  be  a  violation  of  Title  VII.  As  a 
request  for  such  information  may  dis- 
courage minority  applicants,  employ- 
ers are  urged  to  eliminate  questions 
of  this  nature  from  application  forms 
or  pre-employment  interviews  unless 
they  can  show  job  relatedness. 

Age 

The  Age  Discrimination  in  Employ- 
ment Act  of  1967  prohibits  discrimin- 
ation on  the  basis  of  age  with  re- 
spect to  individuals  who  are  between 
40  and  65  years  of  age.  The  Wage 
and  Hour  Division  of  the  U.S.  Dept. 
of  Labor,  which  administers  the  Act, 
says,  ".  .  .  because  the  request  that 
an  applicant  state  his  age  may  tend 
to  deter  older  applicants  or  otherwise 
indicate  a  discrimination  based  on  age, 
employment  application  forms  which 
request  such  information  .  .  .  will  be 
closely  scrutinized  to  assure  that  the 
request  is  for  a  permissible  purpose 
and  not  for  purposes  proscribed  by 
the  statute.  fSee  section  on  "Data 
Required  for  Legitimate  Business 
Purposes")  For  further  information 
on  age  discrimination,   contact: 

Employment  Standards  Administra- 
tion 
Wage  and  Hour  Division 
U.S.  Department  of  Labor 
Washington,  D.C.  20210 

Citizenship 

The  EEOC  Guidelines  on  Discrimi- 
nation Because  of  National  Origin 
indicate  that  consideration  of  an  ap- 
plicant's citizenship  may  constitute 
evidence  of  discrimination  on  the 
basis  of  national  origin. 

The  law  clearly  protects  all  indi- 
viduals, both  citizens  and  non-citi- 
zens domiciled  or  residing  in  the  Unit- 
ed  States,   against  discrimination  on 
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the  basis  of  race,  color,  religion,  sex 
or  national  origin. 

Where  consideration  of  citizenship 
has  the  purpose  or  effect  of  dis- 
criminating against  persons  of  a  par- 
ticular national  origin,  a  person  who 
is  a  lawfully  immigrated  alien,  legal- 
ly eligible  to  work,  may  not  he  dis- 
criminated against  on  the  basis  of 
his/her  citizenship  except  in  the  in- 
terests of  national  security  as  de- 
termined under  a  United  States  Stat- 
ute or  Presidential  Executive  Order 
respecting  the  particular  position  or 
premises  in  question. 

Where  states  have  enacted  laws 
prohibiting  the  employment  of  non- 
citizens,  they  are  in  conflict  with 
and  therefore  are  superseded  by  Title 
VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  if  they  have  the  purpose 
or  effect  of  discriminating  on  the 
basis  of  national  origin. 

In  a  recent  decision,  the  U.S.  Su- 
preme Court  found  that  a  state  civil 
service  law  which  restricted  state  em- 
ployment to  U.S.  citizens  was  uncon- 
stitutional and  a  denial  of  equal  pro- 
tection and  benefit  of  the  laws.  A 
flat  ban  on  employment  of  aliens 
without  regard  to  the  type  of  position 
or  to  the  characteristics  of  the  appli- 
cant involved  was  not  justifiable  on 
grounds  of  public  interest. 

Economic  Status 

Rejection  of  applicants  because  of 
poor  credit  ratings  has  a  disparate  im- 
pact on  minority  groups  and  hence 
has  been  found  unlawful  by  the  Com- 
mission, unless  business  necessity  can 
be  shown.  Inquiries  as  to  bankruptcy, 
car  ownership,  rental  or  ownership  of 
a  house,  length  of  residence  at  an  ad- 
dress, or  past  garnishment  of  wages, 
if  utilized  to  make  employment  deci- 
sions, may  likewise  violate  Title  VII. 

Availability   for   Work   on   Saturdays, 
Weekends  or  Holidays 

While  questions  relating  to  avail- 
ability for  work  on  Saturdays,  Sun- 
days or  holidays  are  not  automatical- 
ly considered  violations  of  the  law, 
employers  and  unions  have  an  obliga- 
tion   to    accommodate    the    religious 


beliefs  of  employees  and/or  appli- 
cants, unless  to  do  so  would  cause 
undue  economic  hardship.  If  such 
questions  are  asked,  it  is  advisable 
to  indicate  that  reasonable  efforts 
will  be  made  to  accommodate  employ- 
ee religious  needs. 

Data    Required    for   Legitimate   Busi- 
ness Purposes 

Data  on  such  matters  as  marital 
status,  number  and  age  of  children, 
and  similar  issues,  which  could  be 
used  in  a  discriminatory  manner  in 
making  employment  decisions  but 
which  are  necessary  for  insurance, 
reporting  requirements  or  other  busi- 
ness purposes,  can  and  should  be  ob- 
tained after  a  person  has  been  em- 
ployed, not  through  an  application 
form  or  pre-employment  interview. 

Summary 

It  is  natural  to  assume  that  all 
questions  on  an  application  form  are 
for  some  purpose  and  that  selection 
or  hiring  decisions  are  made  on  the 
basis  of  the  answers  given.  In  an  In- 
vestigation of  charges  of  discrimina- 
tion, the  burden  of  proof  is  on  the 
employer  to  show  that  answers  to 
questions  on  application  forms  or  in 
oral  interviews  are  not  used  in  mak- 
ing hiring  and  placement  decisions  in 
a  discriminatory  manner  prohibited 
by  the  law. 

To  seek  information  other  than 
that  which  is  essential  to  effectively 
evaluate  a  person's  qualifications  for 
employment  is  to  make  oneself  vul- 
nerable to  charges  of  discrimination 
and  consequent  legal  proceedings. 

It  is  therefore  in  an  employer's  own 
self  interest  to  carefully  review  all 
procedures  used  in  screening  appli- 
cants for  employment,  eliminating  or 
altering  any  not  justified  by  business 
necessity. 

For  further  information  or  assist- 
ance, contact  the  appropriate  Com- 
mission Regional  Office  or: 

Educational  Programs 

Equal  Employment  Opportunity 
Commission 

2401  E  Street,  N.W. 

Washington,  D.C.  20506 
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Section  2. 


Introduction 

A  review  of  the  laws  of  sev- 
eral States  which  control  "Pre- 
Employment  Inquiries  and 
Application  Forms"  reflects 
many  similarities  as  well  as 
significant  variations.  This  is 
summarized  notonlyforgener- 
al  information,  but  also  to  bring 
to  your  attention  those  differ- 
ences and  similarities  existing 
among  the  States.  This  sum- 
mary does  not  replace  or  cite 
the  full  text  of  your  State 
statutes.  Each  State  should 
become  familiar  with  its  own 


particular  laws  and  regulations 
in  greater  detail  and  be  guided 
by  them.  Where  specific  prob- 
lems arise,  you  should  not  rely 
on  this  summary,  but  should 
seek  the  advice  of  counsel. 

The  "topic"  identifies  the 
content  of  pre-employment 
inquiries  and  application  forms 
under  question.  Each  topic  is 
presented  in  terms  of  "lawful 
inquiries"  and  "unlawful  inquir- 
ies." The  general  statement 
under  each  of  these  does  not 
mean  that  the  laws  of  the 
identified  States  are  identical, 
but  only  that  there  is  some 
guidance  in  the  specific  topic 
area.  Also,  the  wording  used 
may  not  be  the  precise  phras- 
ing as  recorded  in  the  legisla- 
tion of  the  respective  States. 

The  numbers  cited  under 
"State  Laws"  identify  by  nu- 
merical code  those  particular 
States  whose  laws  include 
provisions  regarding  the  topic. 


There  may  exist  differences 
in  lawful  and  unlawful  require- 
ments between  Federal  stat- 
utes and  those  of  the  several 
States.  Further,  as  cases  are 
litigated  in  the  courts,  addition- 
al interpretations  of  the  laws 
are  made.  These  specific  fac- 
tors should  always  be  kept  fully 
in  mind  as  one  utilizes  these 
data.  As  a  general  rule,  a 
Federal  statute  has  precedence 
over  a  State  statute;  for  exam- 
ple, a  recent  Supreme  Court 
decision  regarding  citizenship 
and  the  employment  of  nonciti- 
zens  (Section2,topics3and7). 
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Summary  of  State  Laws  on  Pre-Employment 
Inquiries  and  Application  Forms 


Topic 

Lawful  Inquiries  12 

Unlawful  Inquiries  ^-^ 

State  Laws 

(Refer  to  Code 

Stieet) 

1.  Name 

a.  Maiden  name. 

b.  Name    used    if    previously   em- 
ployed under  different  name. 

Inquiry  into  previous  name  where 
changed  by  court  order  or  other. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
19,  20,  21,  22, 
23 

2.  Address 

Inquiry   into   place   and    length  of 
current  and  previous  addresses. 

Specific    inquiry    into   foreign   ad- 
dresses which  would  indicate  na- 
tional origin. 

2,3,5,6,9,12, 
13,  15,  16,  19, 
20,  21,  22,  23 

3.  Birthplace 

Request  that  applicant  after  being 
hired  submit  a  birth  certificate  or 
other  proof  of  U.S.  citizenship. 

Birthplace  of  applicant.  Birthplace 
of  applicant's  parents,  spouse,  or 
other  close  relatives.  Requirement 
that  applicant  submit  birth  certifi- 
cate,   naturalization,    or   baptismal 
record. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
20,  21,  22,  23, 
24 

4.  Race  or  Color 

Color  of  applicant's  eyes  or  hair. 

Any  inquiry  which  would  indicate 
race  or  color. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
18,  19,  20,  21, 
22,  23 

5.  Photograph 

May   be   required   after   hiring   for 
identification  purposes. 

Requirement  that  applicant  affix  a 
photograph  to  his  or  herapplication 
forms.  Request  applicant  at  his  or 
her  option  to  submit   photograph 
after  interview  but  before  hiring. 

2,3,5,6,9,12, 
13,  15,  16,  19, 
20,  21,  22,  23, 
24 

6.  Religion 

In  most  States,  there  is  no  legitimate 
inquiry  permitted  into  religion.  Only 
in    a   few   States   is   the   following 
permitted:  "Inquiry  into  whether  an 
applicant  regularly  attends  a  house 
of  religious  worship.  Do  you  attend 
religious  services?"  In  one  State,  an 
applicant  can  be  advised  concern- 
ing normal  hours  and  days  of  work 
required  by  the  job  in  order  to  avoid 
possible  conflict  with  religious  or 
other  personal  convictions. 

Inquiry  into  an  applicant's  religious 
denomination,  religious  affiliations, 
church,  parish,  pastor,  or  religious 
holidays    observed.    An    applicant 
may   not   be  told,  "This  is  a  Pro- 
testant-Catholic-Jewish    organiza- 
tion." 

2,3,5,6,9,11, 
12,  13,  15,  16, 
18,  19,  20,  21, 
22,  23,  24 

'  In  some  States,  these  items  are  statutory.  In  other  States,  they  are  non-statutory  guidelines, 

'  NOTE:  Not  all  statements  are  lawful  or  unlawful  inquiries  in  each  of  the  States,  However,  if  State  code  is 

listed,  this  indicates  that  the  State  has  some  similar  requirements  in  the  topic  area. 
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Topic 

Lawful  Inquiries  ^'^ 

Unlawful  Inquiries  12 

State  Laws 

(Refer  to  Code 

Sheet) 

7.  Citizenship 

Are  you  a  citizen  of  the  U.S.?  If  not  a 
citizen  of  the  U.S.,  does  applicant 
intend  to  become  a  citizen  of  the 
U.S.?  If  you  are  not  a  U.S.  citizen, 
have  you  the  legal  right  to  remain 
permanently  in  the  U.S.? 

V\/hether  an  applicant  is  naturalized 
or  a  native-born  citizen;  the  date 
when  the  applicant  acquired  citizen- 
ship. Requirement  that  an  applicant 
produce  his  or  her  naturalization 
papers    or    first    papers.    Whether 
applicant's  parents  or  spouse  are 
citizens  of  the  U.S. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
19,  20,  21,  22, 
23,  24 

8.  National 
Origin- 

Inquiry    into    languages   applicant 
speaks   and   writes   fluently.  What 
foreign    languages    do    you    read 
fluently?  Write  fluently?  Speak  flu- 
ently? 

Inquiry  into  an  applicant's  lineage, 
ancestry,  national  origin,  descent, 
parentage,  and  nationality.  Nation- 
ality    of     applicant's     parents    or 
spouse.    What    is    your    mother's 
tongue?  Inquiry  into  how  applicant 
acquired  ability  to  read,  write,  or 
speak  a  foreign  language. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
18,  19,  20,  21, 
22,  23,  24 

9.  Education 

Inquiry  into  what  academic,  profes- 
sional or  vocational  schools  appli- 
cant attended. 

Any  inquiry  asking  specifically  the 
nationality,  racial,  or  religious  affili- 
ation of  a  school. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
20,  22 

10.  Character 

Have   you   ever   been   arrested   or 
convicted  of  any  crime?  If  so,  when, 
and  disposition  of  case. 

It  is  unlawful  to  discharge  or  refuse 
to  employ  a  minority  group  person 
because    of    a   conviction    record, 
unless  the  particular  circumstances 
of  each  case  indicate  that  employ- 
ment of  that   person  for  a  job  is 
manifestly  inconsistent  with  the  safe 
and  efficient  operation  of  that  job. 
(EEOC  Proposed  Guidelines) 

2,  5,  6,  9,  11, 
12,  13,  15,  20, 
21,  22 

11.  Relatives 

Names     of     applicants,     parents, 
spouse,  and  minordependent child- 
ren. Names  of  applicant's  relatives 
already  employed  by  this  company. 
Do  you  live  with  your  parents?  If  not, 
with  whom  do  you  live?  What  family 
do  you  have? 

Name  or  address  of  any  relative  of 
adult   applicant   other  than   appli- 
cant's spouse  or  children. 

2,3,5,6,9,11, 
12,  15,  16,  19, 
20,  21,  22,  23, 
24 

12.    Notice     in 
Case    of 
Emergency 

Name  and  addresses  of  person  to  be 
notified    in    cases   of   accident   or 
emergency. 

Name  and  address  of  relative  to  be 
notified  in  case  of  accident  or  emer- 
gency. 

2,3,5,6,9,12, 
15,  20,  21,  22, 
24 

13.  Organiza- 
tions 

Inquiry  into  organization  member- 
ships, excluding  any  organization, 
the    name   or   character  of  which 
indicates  the  race,  religion,  color, 
national   origin   or  ancestry  of  its 
members. 

List  all  organizations,  clubs,  socie- 
ties and  lodges  to  which  an  appli- 
cant belongs. 

2,3,5,6,9,11, 
12,  13,  15,  16, 
19,  20,  21,  22, 
23,  24 

14.  Military  Serv- 
ice 

Inquiry  into  an  applicant's  military 
experience  in  the  Armed  Forces  of 
the  United  Stales. 

inquiry    into    military    service    in 
armed  service  of  any  other  country. 

2,3,5,6,9,11, 
12,  15,  16,  19, 
20,  21,  22,  23, 
24 
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Topic 

Lawful  Inquiries  1.2 

Unlawful  Inquiries  ^'^ 

State  Laws 

(Refer  to  Code 

Sheet) 

15.  Age 

Requirement  that  applicant  state  his 
or  her  age  and  submit  proof  in  the 
form  of  a  certificate  of  age  or  work 
permit.  Are  you  under  21  or  over 
65— yes  or  no?  An  applicant  may 
state  his  or  her  age  if  such  require- 
ment  is   based   upon  a  bona-fide 
occupational   qualification  exemp- 
tion    previously    granted     by    the 
Commission  or  when  inquiries  are 
made     by    employment    agencies 
when    necessary    to   comply   with 
reporting  requirements. 

Requirementthat applicant  produce 
proof  of  age  in  the  form  of  a  birth 
certificate  or  baptismal  record.  Any 
inquiry  which  implies  a  preference 
for  persons  under  40  years  of  age. 

2,3,5,6,9,11, 
12,  15,  16,  18, 
19,  22,  23,  24 

16.  Experience 

Applicant's     work     experience. 
Schools  attended  and  years,  spe- 
cializations,   and    years,    degrees 
obtained,  extra-curricular  activities, 
languages  spoken,  read  and  written. 

An  inquiry  asking  the  nationality, 
racial   or  religious  affiliation  of  a 
school.  Inquiry  as  to  what  an  appli- 
cant's   native    tongue    is    or    how 
foreign    language   ability  was   ac- 
quired. 

2,  3,  5,  6,  11, 
12,  13,  15,  22 

17.  References 

"Who   referred  you  for  a  position 
here?"    Names   and   addresses   of 
previous  employers,  positions  held, 
types  of  duties  performed,  why  did 
you  leave  previous  employer? 

Requirement  for  submission  of  a 
religious  reference. 

2,  3,  5,  6,  12, 
21,  22,  23 

18.  Health 
Weight 
Height 

Weight,  height,  glasses,  reason  for 
wearing    glasses,    general    health, 
physical    defects.    Inquiries   as   to 
ability  to  perform  actual  job  require- 
ments. Being  of  a  certain  height  or 
weight  is  not  considered  to  be  a  job 
requirement   unless  the   employer 
can  show  that  no  employee  with  the 
ineligible  height  or  weight  could  do 
the  work. 

Any  inquiry  which  is  not  based  on 
actual   job   requirements.   Any   in- 
quiry into  height  of  applicant,  ex- 
cept where  it  is  a  bona-fide  occupa- 
tional requirement. 

3,  19,  23 

19.  Sex 

Asking  the  sex  of  an  applicant  is 
lawful  only  if  the  type  of  work  or 
working    conditions    provide   valid 
reasons  for  the  inquiry. 

Asking  the  sex  of  an  applicant  is 
unlawful  if  it  is  not  based  on  a  bona- 
fide  occupational  qualification. 

3,6,11,19,21, 
22,  23 

20.  Handicap 

Whether  an  applicant  has  certain 
specified  sensory,  mental  or  physi- 
cal handicaps  which  relate  reasona- 
bly to  fitness  to  perform  a  specific 
job.  Whether  an  applicant  has  any 
handicaps  or  health  problems  which 
could  affect  work  performance  or 
which  the  employer  might  consider 
in  determining  job  placement. 

Any  inquiry  which  is  not  based  on  an 
actual  job  requirement.  Overgener- 
alized  inquiries,  related  to  handicap, 
such  as,  "Do  you  have  any  handi- 
caps?" This   information  tends  to 
divulge  handicaps  which  possibly 
may  not  relate  to  fitness  in  perform- 
ing the  job. 

19 
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2  -  California  9  -  Kansas 

3  -  Colorado  11  -  Massachusetts 

5  -  Delaware  12  -  Michigan 

6  -  Hawaii  13  -  Minnesota 


15  -  New  Mexico 
16-  Ohio 

18  -  Rhode  Island 

19  -  Washington 


20  -  West  Virginia      24  -  Pennsylvania 

21  -  Utah 

22  -  New  York 

23  -  New  Jersey 
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Section  3.  Procedures  for  Obtaining 
Racial  Data  of  Applicants  for  Employment 


Since  the  passage  of  the  Civil 
Rights  Act  of  1964  and  rules 
and  regulations  issued  for  its 
administration,  appropriate 
method(s)  for  the  collection 
and  use  of  racial  data  have 
become  a  critical  problem. 
Also,  Title  VII  of  theCivil  Rights 
Act  of  1964,  as  amended  by  the 
Equal  Employment  Opportuni- 
ty Act  of  1972,  has  placed 
additional  pressure  upon  utiliz- 
ing appropriate  methods  and 
procedures  for  the  collection 
and  use  of  such  data.  The 
interpretation  of  these  rules 
and  regulations  has  precluded 
collection  of  such  data  from  the 
individual,  as  a  part  of  the 
contents  of  an  application 
form,  during  the  employment 
process.  As  a  result,  racial  data 
were  collected  only  on  candi- 
dates for  employment  who 
were  interviewed  (visual  obser- 
vation). 

During  this  time  those  agen- 
cies of  the  Federal  Government 
responsible  for  administering 
these  requirements  have  insist- 
ed upon  reports  which  include 
racial  data  of  all  applicants  for 
employment,  all  newly  hired 
employees,  and  for  current 
employees.  The  difficulty  en- 
countered by  State  Coopera- 
tive Extension  Services  in 
meeting  these  requirements 
and  responding  accordingly 
under  present  procedures  and 
methods  is  apparent. 


Methods 

The  Civil  Rights  Division  of 
the  Department  of  Justice 
advised  recently  that  it  permits 
the  collection  of  racial  data  of 
applicants^  for  employment 
using  one  of  two  methods. 
They  are: 

1.  A  Letter  of  Inquiry 

A  letter  of  inquiry  (detached 
portion  to  be  completed  and 
returned)  is  sent  to  the  appli- 
cant with  the  letter  of  acknowl- 
edgment of  receipt  of  the 
application. 2  (See  exhibit  1.) 
Upon  receipt  of  the  letter  of 
inquiry  from  the  applicant,  the 
employer  must  place  it  in  a 
confidential  file  to  be  main- 
tained separate  and  apart  from 
any  function  of  the  hiring 
process  and  those  persons 
responsible  for  completing 
those  functions.  The  contents 
of  the  letter  of  inquiry  must 
contain  three  essential  ele- 
ments: 

a.  Applicant  may  provide  the 
information  on  an  optional  ba- 
sis. 

b.  Explanation  of  why  the 
information  is  being  requested. 

c.  Explanation  of  how  the 
information  will  be  used. 


'  Such  data  are  used  for  the  purpose  ot 
determining  compliance  with  Equal  Em- 
ployment Opportunity  requirements.  Each 
State  Extension  Service  must  adopt  safe- 
guards to  ensure  that  such  information 
cannot  be  used  as  a  basis  for  discrimina- 
tion. 

'  If  a  State  Extension  Service  wishes  to 
determine  applicant  response  for  a  particu- 
lar position,  the  letter  of  inquiry  may  be 
coded  by  position,  or  request  the  applicant 
to  indicate  the  position,  as  long  as  the 
applicant  is  not  individually  identified. 


2.  A  Supplement  to  Accom- 
pany the  Application  Form 

A  supplement  requesting  the 
racial  information  is  included 
with  the  application  form.  (See 
exhibit  2.)  It  must  be  designed 
so  that  it  can  be  easily  de- 
tached and  separated  from  the 
application  form.  Upon  receipt 
of  the  application  form  from  an 
applicant,  the  employer  must 
separate  the  supplement  from 
the  application  and  place  it  in  a 
confidential  file  to  be  main- 
tained separate  and  apart  from 
any  function  of  the  hiring 
process  and  those  persons 
responsible  for  completing 
those  functions.  The  contents 
of  the  supplement  must  con- 
tain three  essential  elements: 

a.  Applicant  may  provide 
the  information  on  an  optional 
basis. 

b.  Explanation  of  why  the 
information  is  being  requested. 

c.  Explanation  of  how  the 
information  will  be  used. 

The  first  method  is  prefer- 
able because  it  maintains  a 
separate  system  for  handling 
the  application  as  well  as  the 
letter  of  inquiry,  minimizingthe 
risk  of  both  documents  remain- 
ing together  throughout  the 
hiring  process.  Each  applicant 
also  receives  a  written  ac- 
knowledgment of  his  or  her 
application  and  an  opportunity 
for  any  other  necessary  follow- 
up. 
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Procedure    for    Implementing 
Method  1 

1.  Prepare  a  letter  of  acknowl- 
edgment of  application 
(form  letter  is  satisfactory), 
including  essentia!  informa- 
tion you  wish  to  convey  to 
the  applicant.  Refer  to  the 
letter  of  inquiry  enclosed 
and  encourage  the  appli- 
cant to  complete  and  return 
it. 

2.  Prepare  letter  of  inquiry  and 
enclose  return  mail  enve- 
lope, to  make  it  easier  forthe 
applicant  to  complete  and 
return  as  soon  as  possible. 

3.  Mail  letter  of  acknowledg- 
ment enclosing  the  letter  of 
inquiry  and  return  envelope. 

4.  Upon  receipt  of  the  letter  of 
inquiry,  place  it  in  confiden- 
tial file,  which  may  be  keyed 
(coded)  to  the  position  va- 
cancy announcement  for 
which  the  applicant  applied. 

5.  Racial  information  obtained 
by  the  letter  of  inquiry  shall 
be  used  only  for  official 
reporting  purposes  regard- 
ing applicants. 

Procedure    for    Implementing 
Method  2 

These    procedures    assume 
an     appropriate     application 
form  is  currently  in  use.  If  not,  a 
proper  one  should  be  devel- 
oped. 
1.  Prepare  a  supplement  in 
the  same  general  style  or 
format  as  the  application 
form  or  some  part  thereof. 
The  three  elements  cited 
above  must  be  included. 


2.  Provide  (mail  or  other- 
wise) application  form 
with  supplement  to  inter- 
ested persons  with  what- 
ever instructions  or  com- 
munications  are 
necessary  and  approp- 
riate. 

3.  Upon  receipt  of  the  appli- 
cation and  the  supple- 
ment, remove  the  supple- 
ment from  the  application, 
place  in  a  confidential  file 
which  is  keyed  (coded)  to 
the  position  vacancy  an- 
nouncement for  which  the 
applicant  applied. 

4.  Racial  information  ob- 
tained by  the  supplement 
shall  be  used  only  for 
official  reporting  pur- 
poses regarding  appli- 
cants. 

IMPORTANT 

It  is  a  violation  of  regulations 
to  include  the  race  of  a  candi- 
date for  employment  on  any 
official  personnel  documents 
used  in  the  pre-employment 
processes.  Similarly,  racial 
information  of  current  individ- 
ual employees  must  not  appear 
on  official  personnel  docu- 
ments. Racial  information  is 
permiuod  on  those  non- 
personnel  documents  express- 
ly utilized  for  recording  such 
data  of  the  current  complement 
of  staff.  Examples  include  a 
computerized  system  which 
provides  statistical  data  on  the 
race  of  employees;  and  a 
"Personnel  Record  Card"^ 
which  is  used  internally  (within 
the  agency  only)  and  presents 
a  chronological  record  of  the 
employee. 


References 

1 .  Fair  Employment  Practices. 
BNA  Policy  and  Practice  Series. 
The  Bureau  of  National  Affairs, 
Inc.,  1231  25th  Street,  N.W., 
Washington,  D.C.  20037.  1975. 

2.  Pre-Employment  Inquiries  and 
Equal  Employment  Opportuni- 
ty Law  (Draft  -  October  20, 
1975).  U.S.  Equal  Employment 
Opportunity  Commission,  2401 
E  Street,  N.W.,  Washington, 
D.C.  20506. 

3.  Your  Employment  Application  - 
Bridge  or  Barrier  to  Public 
Employment.  A  Guide  for  State 
and  Local  Governments.  U.S. 
Civil  Service  Commission,  Bu- 
reau of  Intergovernmental  Per- 
sonnel Programs,  1 900  E  Street, 
N.W.,  Washington,  D.C.  20415. 
BIPP  152-51,  March  1975. 


'  Such  data  are  used  by  the  Personnel 
Office,  or  the  person  assigned  these 
responsibilities,  for  the  express  purpose  of 
determining  compliance  with  Equal  Em- 
ployment Opportunity  requirements.  Each 
State  Extension  Service  must  adopt  safe- 
guards to  ensure  that  such  information 
cannot  be  used  as  a  basis  for  discrimina- 
tion. 
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Exhibits 


Exhibit  1 
Letter  of  Inquiry 


Dear 

As  you  may  know,  the ^(State) Coop- 
erative Extension  Service  is  an  Equal  Opportunity 
Employer.  It  must  assure  that  interested  persons  have 
an  equal  opportunity  for  consideration  in  employment 
to  the  position  for  which  they  apply. 

As  a  part  of  its  obligation  to  assure  such  opportunity, 
racial  information  about  each  applicant  for  a  position 
must  be  obtained  for  official  reporting  purposes  only. 
Regulations  do  not  permit  this  information  to  be 
obtained  in  the  contents  of  an  application  form. 

We  respectfully  request  your  voluntary  assistance  in 
providing  the  racial  information  about  yourself  by 
checking  the  appropriate  box  below,  and  returning  to 
us  in  the  enclosed  envelope. 


(Detach) 


I  am: 

D     Black  D    Spanish  Surname 

D    American  Indian      D    Oriental  D    Other 

D    White 

Position  for  which  you  applied: 

Date: 
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Exhibit  2 
Supplement  to  the  Application  Form 


This  information  is  requested  on  an  optional  basis. 
Your  cooperation  in  providing  it  is  appreciated.  Please 
check  the  appropriate  box  which  indicates  your  race. 

D  Black  D  Spanish  Surname 

D  American  Indian      D  Oriental  D  Other 

D  White 

NOTE 

This  information  is  requested  in  order  to  determine 
the  status  of  compliance  with  Equal  Employment 
Opportunity  requirements.  It  will  be  used  only  for 
reporting  purposes. 
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